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321 BOSTONPOSTROAD

~CT~kit~ - su~u~oi~
FAX: 97L44O.7~5O

~wJw~feeiiD4’.corn

FEE, R0SSE& LANz, P.C.
Attorneysat Law MIcHAEL C. FEfaw~)

November 9,2006

VIA FAX (978-264-96301AND FIRST CLASS~MAIL

Mr. Gary Rb.odes,Building Commissioner
Town ofActon
Building Departmetn
472Main Street
Acton, MA 01720

Re: ~~Plan Sp~cia1PermitAflp1ication/E~(chaxigeHail

Dear Mr. Rhodes:

We are counselto Davis RealtyTrust(the “Trust”). theholder ofa mortgagefrom Main Street
Acton Corp.<“Main Street”) for real propertylocatedat 127-131Math Street,Actoti, Massachusetts(the
“Premises”), recorded at the Middlesex County(South) Registry ofDeeds,onNovember2, 1988at
Book 19446,Page176 (the “Mortgage”). A copy of theMortgageis attached for your convenient
referenc~e.Pursuant to the Mortgage’s terms,Main Streetcovenantedto 1~eepthe Premisesin good
order, condition and repair, “andnot to permit or sufferanywaste.” in other words, the Mortgage
prohibits any alteration, removalor demolition ofstructureslocatedon the Premiseswithout thc Trust’s
consent.

We have reviewedplansprepared by WatermanDesignAssociates,Inc. datedJune22, August
24 andAugust30,2006,submitted by Main Street andBluebird RealtyTrust in connectionwith a “Site
Plan SpecialPermit Application for ExchangeHalL” It appearstherefromthat the developersproposeto
removethe eastwing of 129-131Main Street. andcompletelydemolish 127 Main Street, As noted,the
alteration or removal ofanyportionof thestmctureslocated at I 27.~131 Main Streetwould violate the
Mortgage. Davis Realty Trusthasneitherbeenconsu1ted~nor grantedits consentfor thealteration or
removal ofany structuressubjectto its Mortgage, andWill vigorously opposeanyattempt to
compromiseits rights andremediesundertheMortgage.

Fax from : 9784487650 11”89/06 86:31 P~j: 2
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Mr. GatyRhodes,Building Commissioner
November9, 2006
Page2

I wouldappreciateit if you wouldbringthesemattersto theattentionoftheSelectmenatyour
earliestconvenience.I Will appearatthenextscheduledhearingon November13 to discussmyclient’s
position,andpotentialoptions availableto theTown and thedevelopers.Thankyouverymuchfor your
attentionto thismatter.

‘~erytruly yours,

Michael C. Fee
MCF/spl
Enclosures
cc: DavisRealtyTrust

LisaBergemann,Esq~
fee:grOOJ.doc
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Registryot Deeds

—: ~ 1._~

R$9446
U. 29~FA~MOWl~GA~

~MZN STWJ~EPACPOt~CO~qr a N.~saaC~u~ett~CO O~tiOrL, 0

Acton, Msact~a~tts, ~eii~ the ortg~o~,’ for

~onsi~3ecatior~ pai~~grants to ROS~i 13. WWXSI ~RW~T!~ OP 1~3

~ALTY T~U$~~/d/t da~eÔduly 24, 1.962 ~acorded with

~dlese~c South Re9tstry o~uee~aat ~ 1.O~9&, paga ~27 o

E1i~PiStreet. ~cton~ I~e~sachusette,herein th~“Moregagee,~

s~t~h ~OI~AGE CO~N~t~L~to secure t)~ full paymcrit and

perfor~oanceof aU obligat lone of M tga~o~to )to~tga4~eeas

orovi~ed in a o~issory not:e of even date ir~ the p~incipa1.

amount of T~o 1~undre~Thirty—Pour Tho&~and ($2~4~ODO.OO)

to secure all oove~ar~taan~ reeme~tshetein

cteine~I or t~eferred to on the pes~tof Mort~agof to be ~C~i

and performed, coI1~ctiveLy referred to herein as

~QbLig~o~s,” ttat certain parcel O~1.and With b~tnge e~

improve~nerits thsreov~and all fixtures ~nd eppurtena~cea

thereto, now or hereafter, loceted on 1.27—131 Main Street,

~cJt~Qn~tftddlaeez Cot~y~ Massachusetts, w~i~hpremises are

more pa ic~~ar~ydescribed on ~bibit ~. attached hereto.,

~al~’ preictees being ~zib~ect to and ~1th the ber~efit of

restrictions, ~aaet~ents, app~rtenar~ces,rights, c’,enants.,

takin’7C by any gove ntal suthority~ ~ to aonthg t~wa

t?~eTown of ~cton, a13. o~record, ~f any, and insofar as tb~

same may be in force and applicable.

http://www.rnasslandrecords.COflVrnaIt/COflttolIer?commandflagsearchByNaznelD&optfla...11/9/2006
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Registry of Deeds

R~9446 P377
For Mortgsgor~s title seedeed of the Mortgages to the

within named ~ort~agor of even date~. to be ~ecorded in said

needS herewith.

‘I’he Mortga9or co~renants to pay when due afl te*ee.,

chargss, ~asses.esent$, water rste3~ and ether charges which

form the ba~.isof a lien or expena~ upon or £~ cOnnectiOn w:

the Mortgaged Premises or arty interest therein or upon any

the obligations secured hereby~.

me ~-tortgegor covenants to keep the buildings and othei

i~p~~ementenow or bereafter on the Mortga9ed Premises

Insured against fire and Ouch other casualty1 casualties or

contn~ereiee as the Mortgagee may from time to time reç{uirE

all such policies to be payable it ease of Ieee to the

Mortgagee~ae its l~terest may appears end to be written i~

such form and for auth periods and asounts as the Mortgagee

sha~.l from ti~e to time approve or require, hereby granting

the ~ortgagee In the e~7ent of default authorization as

attorney irrevocable of the 1~ort 9O~to cancel st~h s~iran
and to retain the r~tucn premlu~t thereof and to tr afer suc

insurance to any person or persons c1~imLng titLe to the

11.ortgaged ?remises or any patt thereof by Virtue of

eoreclosure ~ce dings or otherwise,

The Mort~*qor c~uenantsto R.eep the r~.cjaged remlses ii

—2—

1~ttp://www.mass4andrecords.comImalr/contToik~r 1 1/9/2006
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Registryof Deeds

R(9446 p~7~
900d order, conditIon ~r~d repair, ax~d fut~thee ~,er~nt~

that th~~4ortgago~ will. not permit cc suUer any strip or

waste of the rt~agsdPre~Uses~

The 1~o~tgaçoro enants that no Occupant, c1u~nq~,

without LimitatI~n, the Mortgagor, ~il1 use t~heMortgaged

premises or any portion thereof i~ violation o~ any law, and

that w ne9er~.in consequenceof an alleged vi*lation1 the

occupant~suse of the ~ortgaged Premises shall be prohibited

or an~oined by any ~blic official or court? the vlatiot~

sha~Ll be e~ned conclusi-,ely proved ~or th~ pur~cse~ of this

Mort~age.

Irt the event that the prc~erty Conveyed t.e~ndieris

sold or t~an~ferred, all sums owed by r~a9or to ~hE~

Mortgagee under the terms of the ‘note of euen date &hall be

due ar~ payable,

In the event of redemption after foreclo5ure proceedinç~

haire been coc~menced,the Mortgagee shall be entitled t.o

cQlLect all COStSr c~argasand penses,.inel~ading reonabIE

attorney’a fees~lrtcurred up Lo the time of redamption~ In

case of rec.losute sale, the Mortgagee at~alI ~e entitle~3 to

retain out o~ the :~onies adsing ~rotu such sale all sums ther

secured by this Mottgage, whether then or thereafter payable,

1l~i~s~ ala. costs. charges, or expenses, ~lud~ng

reasonable attorney’s fees, ir~curred or sust*ined by the

Mort~ga~eeby ~seson of a~y d~feu3~t ~n the perfo~mence or

— 3~.
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ob,servance ~f a~ty coqditi~n o~ this Moce~age..

‘rh~Mortgagor ccv~enants that In case the Moctga~ee, ix~

the erc~ee of the po~uer of aai.e herein given, elei~t& t~, ~

in p cels the pretnis~esthen ~ub~ect t~ this mortgage the

~4oc~gaqee ~ay then aelY. all of the parce’s 8ub~teiet to this

rnortga9e, notwithstanding that the proceeds of all such sale

m~y ~ee~ the obligations then secured hereby.

Thts M~rt~a~ei~ upon the Statutory condition and upon

the further oQndition~ and C0ver~flts that ~Sortg~gor pei~f’orm

and observe ~ll of t~eterms, eon tione a~d obligatione of

this rigage aM the Note secured hereby, for an~ breach of

which ths rtjagee or holder hereof shall have the statutor~

power of ~ale1,

i~ ~ ~ the said Main ~tree~ A~tOn Corp,has

catise~ the thin Lnst~urnent t~ be 5i9ned and sealed

this first day of November,~ 19$~.

Main Street ~cton Corp. Main St~et Acton Corps

~y~i
Mret ~. s~et

Pre~i

http://www.masslandrecorcls.com/rnalr/control icr
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